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have inflicted upon an individual. The case of cfime is
unlike that of private offences, for which the State, whose
function here is simply that of the dispenser of universal
justice, and which as such is the arbiter between conflicting
individual wills, allows the individual to atone. Crime is
a violation of public right, and the individual on whom it
is committed is merely its accidental object. Thus private
offences are atoned for by making good the injury received:
the jus talionis holds here so far as it can be applied. Crime,
as an offence committed against the social will, can be
expiated by nothing in any measure corresponding to its
own nature, for the objects of crime and punishment are
wholly different: the one is the violated social will, the
other the offending individual will. They agree only in
their general nature as manifestations of will. ' For this
reason punishment cannot be made qualitatively like crime;
but it may and must correspond to it in quantity. The
heavier the guilt, the heavier must be the punishment This
is the point where the ideas of punishment and of retribution
agree. But even quantitatively the relation of crime and
penalty must fall short of that absolute proportion which
the retributive theory in its stricter interpretation postulates.
In particular, there must always be a maximum and minimum
of punishment, beyond which it cannot follow the various
gradations of wrongdoing which may still be possible.1
However, in any case, punishment has from the start a
distinctive feature which the idea of retribution lacks. In
punishment, namely, the will that inflicts retribution is
superior to that which suffers retribution, and, as the social

1 Thus, when the adherents of the retributive theory object to the death
penalty on thfe ground that it allows of no further gradations, the argument
affects the retributive theory itself in its extreme form rather than the death
penalty; for the same thing is true of every maximal penalty, for instance,
lifelong imprisonment. The retributive theory would lead to the qualified death
penalties of the older systems of deterrent punishment